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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


This is an appeal from a final order of the District Court dated 
November 18, 1959. Notice of appeal was filed on January 15, 1960, 
within sixty days of the entry of the judgment. Jurisdiction of this appeal 
is granted under Title 28, Section 1291 of the United States Code. 


2 
STATEMENT OF THE CASE 


Appellant after more than ten years of Federal service, was 
employed in 1953 as a civilian by the Bureau of Engraving, Depart- 
ment of the Treasury. Appellant's job designation was Plate Printer's 
Assistant, L-2, with an hourly rate of $1.31. 


On October '1, 1953, appellant was retired on disability at the 


monthly rate of $46.00 following medical examination. 


Appellant's retirement was subject to the provisions of the 
existing retirement statute in effect at the time (Retirement Act of 
1930, as amended, 5 U.S.C.A. 710, 711). Appellant continued to draw 
her retirement annuity based on disability until February 28, 1959. 


Under Public Law 854, 84th Congress, 2nd session, effective 
October 1, 1956, there was enacted a provision in the retirement law 
which stated that any disability annuitant who earned at least 80% of 
the current rate of compensation of the position occupied immediately 
prior to retirement for a period of two consecutive years was to be 
subject to discontinuance of his annuity at the end of one year follow- 
ing the determination of restoration of earning power of the retiree. 
(See 5 U.S.C. 2257 (d).) 


During the/calendar years of 1956 and 1957 appellant earned 
more than 80% of the current wage rate of her former position and on 
March 31, 1958, a determination was made by the Civil Service Com-~- 


mission's Retirement Division that appellant's earning capacity was 


restored and that the annuity would be terminated on February 28, 
1959. (See page 10 of Exhibit A of defendant's motion for summary 
judgment.) 


Appellant duly appealed to the Board of Appeals and Review of 
the Commission on September 23, 1958 and on October 31, 1958, the 
Board of Appeals and Review affirmed the decision of the Retirement 
Division. On March 31, 1959, appellant brought an action in the 


3 


District Court for a declaratory judgment and for a mandatory, in- 
junction requiring the Civil Service Commission to restore to the 
appellant the disability payments to which she was entitled. On Novem- 
ber 18, 1959, the Court below entered a judgment granting the motion 
of the appellees for a summary judgment from which judgment appel- 
lant appealed. | 


STATUTES INVOLVED 


5 United States Code 2257(d) | 


"(d) If such annuitant, before reaching age sixty, 
recovers from his disability or is restored to an earn-| 
ing capacity fairly comparable to the current rate of 
compensation of the position occupied at the time of 
retirement, payment of the annuity shall cease (1) upon 
re-employment by the Government, (2) one year from | 
the date of the medical examination showing such 
recovery, (3) one year from the date of determination | 
that he is so restored, whichever is earliest. Earning | 
capacity shall be deemed restored if in each of two 
succeeding calendar years the income of the annuitant | 
from wages or self-employment or both shall equal at | 
least 80 per cent of the current rate of compensation 
of the position occupied immediately prior to retire- 


ment.” 


Section 403, Public Law 854, 84th Congress, 2nd session. 
"Except as otherwise provided, the amendments — 
made by this title shall not apply in the case of employees 
or members retired or otherwise separated prior to its 
effective date and the rights of such persons and their 
survivors shall continue in the same manner and to the 
extent as if this title had not been enacted . . ." 


| 
STATEMENT OF POINTS RELIED ON BY APPELLANT 
| 


1. The Court below erred in failing to rule as a matter of law 
that subsection 7d of Public Law 854, 84th Congress, 2nd session, 
which amended the Civil Service Retirement Act of 1930 did not apply 
to the appellant. | 
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2. The lower Court erred in failing to rule as a matter of law 
that appellant had'a vested right in her disability retirement annuity 
which commenced on October 1, 1953 under the Civil Service Retire- 
ment Act of 1930 and appellant's annuity was not subsequently divested 
by the amendment of the Retirement Act of 1930 by Public Law 854, 
84th Congress, 2nd session, which became effective October 1, 1956. 


3. The Court below erred in failing to find that the Retirement 
Division of the Civil Service Commission violated the provisions of 
the 1956 amendment to the Retirement Act of 1930 by terminating the 
retirement annuity eleven months after the determination of restora- 
tion of earning power of the appellant although the statute provides for 


termination at the end of one year. 


4. And for such other errors as may appear of record to the 


Court. 


SUMMARY OF ARGUMENT 


The exclusion provided by Section 403 of Public Law 854, 84th 
Congress, 2nd session, is controlling with respect to appellant since 
it appears subsequent to subsection 7(d) in the statute and therefore 
the provisions of section 7(d) with respect to restoration of earning 
power do not apply to appellant. 


Appellant had a vested right in her disability retirement annuity 
based on a contract which could not be subsequently divested by the 
1956 amendment of the Retirement Act of 1930. 


The Retirement Division's action in terminating the disability 
payments in eleven months after the determination of restoration of 
earning capacity of the appellant was contrary to its statutory authority 
under the 1956 amendment to the Retirement Act of. 1930 which 
specifies that termination of the annuity shall take place at the end of 
one year. 


5 
ARGUMENT 


I. 


THE NEW RESTORATION OF EARNING CAPACITY 

PROVISION UNDER SUBSECTION 7(d) OF THE 1956 

AMENDMENT TO THE RETIREMENT ACT OF 1930 

DID NOT APPLY TO APPELLANT 

The 1956 amendment to the Retirement Act of 1930 known as 

Public Law 854, 84th Congress, 2nd session, contains this introductory 
phrase: "Section 401. The Civil Service Retirement Act of May 29, 
1930, as amended, is amended to read as follows:". This language 
clearly implies an amendment was intended of 1930 Retirement Law 


rather than a repeal thereof. | 


The provisions of subsection 7(d) of the 1956 amendment provide 
a new basis for determination of recovery from disability, namely that 
earning capacity shall be deemed restored if in each of two succeeding 
calendar years the income of the annuitant from wages or seli-employ- 
ment or both shall equal at least 80 per centum of the current rate of 


compensation of the position occupied immediately prior to retirement. 


However, under the later section 403 of the statute this provision 
is not operative with respect to employees retired prior to the effective 
date of the statute and it is specifically stated that such retirees shall 
have their rights continue in the same manner as if the amendment had 


never been enacted. 


Thus it is submitted that the language of the 1956 amendment is 
clear that the new provision for restoration of earning capacity would 


not apply to the appellant. 


The legislative history of the statute supports the position taken 
by the appellant. In the Senate Report dated July 18, 1956 (legislative 
day, July 16, 1956) the 84th Congress, 2nd session, Calendar No. 2687, 
to accompany H.R. 7619, at page 14 with respect to Section 404 (Section 
404 became 403 in the Conference and final bill) are the following words: 
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"Section 404 of the bill provides that the rights of persons separated 
prior to the effective date of this Act shall continue in the same man- 
ner and to the same extent as if the act had not been enacted.” 


The Civil Service Commissioners have taken the position that 


the provisions of section 403 of the amendment of 1956, do not apply 


because of the words "except as otherwise provided," which phrase 
introduces the first sentence of section 403. The Commissioners 
believe that the exception applies because "all of the language of 

5 U.S.C. 711, has been in our opinion, repealed by implication.” 


The Court should give here the language of the statute its full 
force and effect when the legislative intent is clear and the language 
of the statute expresses the legislative intent. The Courts have long 
held that repeals by implication are not favored and when two statutes 
cover in whole or in part the same subject matter and are not abso- 
lutely irreconcilable, effect should be given if possible to both of them. 
See Frost v. Wenie, 157 U.S. 46, 58; U.S. v. Healey, 160 U.S. 136, 147. 


I. 


APPELLANT HAD A VESTED RIGHT IN THE DISABILITY 
RETIREMENT ANNUITY WHICH COULD NOT BE DIVESTED 
BY SUBSEQUENT STATUTE 


In this case where appellant made contributions to a retirement 
fund, the retirement privilege is usually part of the inducement for 
remaining in the Government service. In such instances there is a 
definite contractual relationship which becomes effective upon retire- 
ment. See the opinions of Chief Judge Jones and Judge Whitaker of the 
United States Court of Claims in Max Steinberg v. U. S., 163 F. Supp. 
590 (Ct. of Claims 1958). Also, see Pennie v. Reis, 132 U.S. 464, 
‘Lynch v. U.S., 292 U.S. 571, 54 S. Ct. 840, 78 L. Ed. 1434; Rafferty v. 
U.S., 210 F. 2d 934. 


| 
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The retirement pay of appellant is a vested right because it is 
compensation for services already rendered and hence it cannot be- 
come divested by subsequent legislation. See Max Steinbergh v. U.S. 
supra. 


In a case involving a subsequent statutory limitation ona pension 
where an attempt was made to obtain a retrospective interpretation 
with regard to the employee, Justice Musmanno, speaking for a majority 
without dissent, of the Pennsylvania Supreme Court in Hickey v. Pitts- 
burgh Pension Board, 106 A. 2nd 233, 52 A-L.R. 2d 430, wrote at 


page 238: 


"Tt is not reasonable or logical to suppose that given 
the liberal attitude that the General Assembly has 
assumed in this field of legislation, that it would impose 
restrictions so fundamentally contrary not only to its | 
policy but to the elemental rules of fairness. Whether it 
be in the field of sports or in the halls of the legislature, 
it is not consonant with American traditions of fairness 
and justice to change the ground rules in the middle of 
the game.” | 

Thus it is submitted that the 1956 amendment did not divest the 
| 
appellant of her vested disability retirement rights which commenced 


on October 1, 1953. 


i. 


STATUTORY LIMITATION PERIOD OF ONE YEAR 


| 
THE RETIREMENT DIVISION FAILED TO OBSERVE THE 
| 
BEFORE TERMINATING THE DISABILITY ANNUITY | 


Under the provisions of subsection 7(d) of the amendment of 
1956 to the Civil Service Retirement Act of 1930 it is provided that 
the termination of the annuity shall be effective one year from the 
determination of restoration of earning capacity. The determination 
of restoration of earning capacity of appellant was made by the Retire- 
ment Division of the U. S. Civil Service Commission on March 31, 
1958 and the date of termination of the disability annuity was effective 
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February 28, 1959. Thus it is submitted that the Retirement Division 
of the Commission failed to comply with the statute and hence its 
action in terminating the annuity of the appellant on February 28, 1959 
was contrary to the procedural provisions of the statute as well as 


contrary to law as outlined above in Parts I and II of the Argument in 


this brief. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that judg- 
ment in the Court below should be reversed. 


DAVID M. KLINEDINST 


1346 Connecticut Avenue, N.W. 
Washington 6, D. C. 


Attorney for Appellant 


Complaint, Filed March 31, 1959 


Defendant's Exhibit A-- 
Copies of Official Documents, Filed September 25, 1959 


Answer, Filed May 29, 1959 ote) rom oa ene Li otiatien! we 


Motion for Judgment on the Pleadings or, in the Alternative, for 
Summary Judgment 2. - + + © © «© ¢ 


Cross Motion for Summary Judgment ds gone wieder 


Order Granting Defendants’ Motion for Summary Judgment and 
Denying the Plaintiff's Cross Motion for Summary 
Judgment, Filed November 18, 1959 on! Neull wey e 


Notice of Appeal, Filed January 15, 1960 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 
[ Filed March 31, 1959] 


Mrs. Indiala Stouper 
504 Seward Square, S.E. 
Washington 3, D. C. 


Plaintiff 
Vv. 


Roger W. Jones, Chairman 
U.S. Civil Service Commission 
Washington, D. C. 


Barbara Bates Gunderson, Member : | 
U.S. Civil Service Commission 
Washington, D. C. 


Frederick J. Lawton, Member 
U.S. Civil Service Commission 
Washington, D. C. 


‘ 
Civil Action No. 908 - '59 


Defendants 


COMPLAINT | 


SUIT FOR A DECLARATORY JUDGMENT FIXING AND DETERMINING THE RIGHTS 
OF THE PLAINTIFF AS A DISABILITY ANNUITANT UNDER THE RETIREMENT 
LAWS OF THE UNITED STATES AND FOR A MANDATORY INJUNCTION REQUIR- 
ING THE DEFENDANTS TO RESTORE TO THE PLAINTIFF THE DISABILITY 
ANNUITY PAYMENTS TO WHICH SHE IS ENTITLED AND FOR SUCH OTHER 
FURTHER RELIEF THAT TO THE COURT MAY APPEAR TO BE EQUITABLE 

AND JUST | 


1. This action arises under the Federal Declaratory Judgment Act 
(Title 28 U.S.C., Sec. 2201-2202); the Administrative Procedures Act 
(Title 5, U.S.C., Sec. 1001); the Lloyd-LaFollette Act of 1912, as amended 
(Title 5, U.S.C., Sec. 652(a)); the Ramspeck Act of 1940 (Title 5, U.S.C., 
Sec. 631(a) and 631(b) ); the Civil Service Act of 1883, as amended (Title 
5, U.S.C., Sec. 631 et seq.); the Retirement Act of May 29, 1930, Title 5, 
U.S.C. 709, 710; and the present Retirement Act (Public Law 854, 84th 
Congress, effective October 1, 1956). | 


2 

2. The plaintiff is a citizen of the United States and is a resident 
of the District of Columbia and brings this action against the defendants 
in their official capacities to establish the disability retirement annuity 
rights of the plaintiff. 

3. The plaintiff alleges that the said defendant, Roger W. Jones, is 
the duly appointed, acting and qualified Chairman of the United States 
Civil Service Commission and is charged by law with the execution of 


the laws of the United States relating to the determination, certification 


and allowance of disability annuities under what is commonly known as 
the Retirement Laws of the Civil Service System of the United States. 

4. That the defendants, Barbara Bates Gunderson and Frederick 
J. Lawton, are duly appointed, acting and qualified Members of the United 
States Civil Service Commission and together with said defendant, Roger 
W. Jones, are charged with the administration of the laws of the United 
States expressly known as the Civil Service and Retirement Laws of the 
United States. That the said defendants, Roger W. Jones, Barbara Bates 
Gunderson and Frederick J. Lawton, constitute the entire membership 
of the said Civil Service Commission. 

5. That the plaintiff was a civilian employee of the Bureau of 
Engraving, Department of the Treasury, as a Plate Printer's Assistant, 
L-2, hourly rate $1.31, from November 26, 1950 to October 1, 1953, and 
that on October 1,'1953, plaintiff was retired on disability at the rate of 
$46.00 per month; that under Public Law 854, 84th Congress, effective 
October 1, 1956, a provision became operative making it mandatory that 
any disability annuitant who earns at least 80% of the current rate of 
compensation of the position occupied immediately prior to retirement 
for a period of two consecutive years is subject to the discontinuance of 
the disability annuity payments at the end of a year after the determina- 
tion of the restoration of earning power. 

6. That plaintiff during the calendar years of 1956 and 1957 earned 
more than 80% of the current wage rate of her former position in the Civil 
Service System of the United States and that on March 31, 1958, a deter- 


mination was made by the Civil Service Commission that plaintiff's 


| 
| 
earning capacity was restored and that the annuity would be terminated 
on February 28, 1959 and that said disability annuity has been terminated; 
that plaintiff duly appealed to the Board of Appeals and Review of the 
United States Civil Service Commission and upon such appeal the decision 
with respect to the termination of the disability annuity payments was 
affirmed and that plaintiff has fully and completely exhausted any adminis- 
trative right of appeal and unless this Court grants the relief prayed for, 
the plaintiff will be without relief. | 

7. That the provisions of Section 7 of the present Retirement Act 
(Public Law 854, 84th Congress, effective October 1, 1956) should not be 
applied to plaintiff since her retirement rights became vested on October 
1, 1953, the date of plaintiff's retirement on disability. 

8. That plaintiff has no speedy and adequate remedy at law. 

9. That in the interest of right and justice and under the Retire- 
ment Laws and regulations thereunder effective at the time of plaintiff's 


retirement on October 1, 1953, plaintiff is entitled to a restoration of the 
disability annuity payments, together with all rights, benefits and privi- 
leges flowing from a continuity of disability annuity payments from the 
date of the illegal termination of such payments to the date of the judg- 
ment herein and henceforth, 
WHEREFORE THE PLAINTIFF PRAYS 
1. That due process issue directing and commanding the defendants 


to appear and answer this bill of complaint. 

2. That a judgment be entered fixing and determining the rights of 
the plaintiff as a disabled annuitant under the Retirement Laws of the 
United States. | 

3. That a mandatory injunction issue directed to said defendants 
and each of them, ordering and directing them and each of them, to 
restore the disability retirement payments to plaintiff which have been 
illegally terminated, as of the date of such termination together with all 
rights, benefits, and privileges that may or might have accrued to 
plaintiff from that date to the date of the judgment. 
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4. That the plaintiff have such other and further relief as to the 


Court may appear to be proper and just. 


/s/ David M. Klinedinst 
501 Dupont Circle Building 
Washington 6, D. C. 
Attorney for Plaintiff 


[ Filed September 25, 1959] Defendant's Exhibit A 


I, William C. Hull, Executive Assistant to the Commissioners, 
United States Civil Service Commission, certify that the documents 
attached hereto, relate to the case of Mrs. Indiala Stouper, filed with 
the Commission under the Retirement Act of 1930, as amended, and 
are true copies of official documents, under my custody and control. 


/s/ William C. Hull 


May 15, 1959 
Washington, D. C. 
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in your case reads as follows: 


ere gach anmuitant {retired under this section 
under section 6 of the Act of May 29, 1930, as anend 
age sixty, recovers from his disability 


The record discloses that your income for 1956 was $33 
eurrent rate in 1956 of the salary for the grade you held a 
Ageistant was $3266. Your income for 1957 was $2762 and the current rate 
Cor 1957 of the salary and grade of your forser position was $3370. Your 
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the date ef your 
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504 Seward SQ. SE 
Washington 3, DC 
Sept 22, 1958 
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ivil Service Comnission 
etirement Division 


Washington 25, DC 


. 


ear Sirs: 


In regard to notice of restotation to earning capacity dated March 3,1958 


Ld 
of CSA claz#m No 334995, I wish to appeal the case and would Like to have a 


than a private physician, 


My disability of a rupture in the throat was caused by too heavy lifting 


yhile employed at the Bureau Cf Engraving, after a Thyroid operation at 
| 


Walter Reed Hospital, No doctor I have consulted recommends an operation 
| 


because of nearness to the juglor vein. I have to sleep in an| almost sitting 
{ 


position because of choking, I have to work as my retirement is not sufficiert 
| 


to take care of Medical bills I have and also to live on as you know the 
| 

cost of living have gone up. The amount I am receiving would not take care 

io | 


of the visits and medication that I need from a doctor, and therefore I am 


fn : | 
not getting the proper medical care that I am required to have. 


Yours Truly 


1. Enter below your total . BO ‘i . If yes, ot which office of thi 
income received from wages| file o Federal spcome tox Internal Revenue Service did you 
or self-employment, or both, | return for the year 1956? (or will you) file a return? 
from Jon. 3, 1956 to Dec. 32, \ 

1936. 


a 
$ 

{if none, write “none™) 
Do not include income re- 
ceived before retirement or 
omounts received which 
ore not wages or self- 
employment income, such 
es social security, annuities, 
pensions, insurance, 
inkeritances, gifts, rentals, 
interest, or dividends. 
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Indiale Stouper 

504 Seward Sq., S.E. 
Washington 3, D. C. 
120410 Trsy CSA 334 995 


October 1954 


GUWITED STATES CIVIL SERVICE COMMISSION 
Bareaa of Separtmental Operations 
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REPORT 
oF 
INCOME 
F + April 15, 1958. Failure to 
IJADIALA. STOUPER NON the cord gag remit 
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dc 


Gro tree to the best af my knowledge oad belief. 
¢ 


-L eD STATES CIVIL SERVICE COMMISSIG 
bSREAU OF DEPARTMENTAL OPERATION. 
WASHINGTON 25, D. C. 


NOTICE OF RESTORATION TO EARNING CAPACITY DRF:DK: ghb 


CLAIM NO. POSITION FROM WHICH CURRENT SALARY ON 
RETIRED 


C8A= 334 995 Plate Dec. 31, 1956 3266.00. 
Printer's Asst. Dec. 31, 19578 -3390.00 


DATE RESTORATION TO DATE DISABILITY ANNUITY IF YOU ARE NOT REEMPLOYED UNDER THE RETIREMENT ACT 
EARNING CAPACITY WAS STOPS (if not reemployed) YOU WILL BE ENTITLED TO THE ANNUITY CHECKED BELOW 


A Meinl [] tmmediate annuity beginnin; 


3-31-58 2-28-59 K]Deterred annuity beginning —L°b=73__ 


Because your income from wages or self-employment, or both, in each of the last two years has been 
80 percent or more of the current salary of the position from which you retired, it has been determined 
that you have been restored to earning capacity and your disability annuity must be discontinued. The 
box above gives full information and the details concerning the determination and discontinuance. 


Your disability annuity will not stop immediately but will be temporarily continued approximately 
one year, (that is, until the date shown above) unless you are reemployed in the Federal Government be- 
fore the year expires. If you are so reemployed, your annuity will then be discontinued on the last day 
of the month before the one in which you were reemployed. In order to avoid any overpayment of annuity, 
we should be notified at once if you return to Federal employment before the automatic ending date of 
your annuity. 


If you are not reemployed in a position under the Retirement Act, you are entitled, based upon your 
age and length of service, to (1) an immediate annuity which begins as soon as your disability annuity. 
stops, or (2) a deferred annuity which begins when you reach age 62. The type of annuity for which 
you qualify is shown in the box above. | 


If you qualify for an immediate annuity we will automatically send you an application about 30 days 
before the annuity is scheduled to begin. If you qualify for a deferred annuity you should write this of- 
fice or contact any regional office of the Civil Service Commission for an application about 45 days be- 
fore you reach age 62. Should you be reemployed in a position under the Retirement Act, your future an- 


nuity rights will be determined under the law in effect at the time you are separated from| the reemploy- 
ment. ! 


Any action affecting a person’s retirement rights is subject to an appeal. If you feel that our action 
of finding you restored to earning capacity is improper, you have six months from the date of this letter 
within which to enter an appeal. For your full information on this point, we enclose a copy of the Com- 
mission’s Rules Governing Appeals. | 


RETIREMENT DIVISION 


Enclosure 


ay 


UNITED STATES CIVIL SERVICE COMMISSION 


BUREAU OF DEPARTMENTAL OPERATIONS 
WASHINGTON 23, D. C, 


I? py March 14, 1958 


a ; : i, 4 
rT : : 
Bureaumf Printing & Engraving 
Treasury Department 

Engraving & Printing Bldge, 
Washington 25, De Ce 


Att: Francis X- McCarthy 
L Chief, Office of Industrial Reletions 


We are required under Section 7 (d) of the Civil Service Retirement Act, Public Law 854, 84th 
Congress, to discontinue payments to a disability annuitant under age 60 whose income from wages 


or self-employment or both is, for two consecutive years, 80 percent or more of the current salary 
of the position from which he retired. 


We do not have available information concerning the current rate of base pay of the position 
shown below. Please furnish in the space provided, the rate of base pay of the position on 
December 31, for each yéar indicated below, including any periodic or longevity pay incresses 
for which the employee qualified before retirement. 


NAME OATE SEPARATED 


AGENCY ' LOCATION 


Treasury Washington, D. C. 


POSITION " GRADE AND STEP RATE OF PAY WHEN SEPARATED 
Plate Printer's Asst. $1.45 an hour 
L=-2 ° 


RETIREMENT DIVISION 


ENTER BELOW THE RATE OF SASE PAY IN EFFECT ON DECEMBER 31 FOR EACH YEAR INDICATED, 


INCLUDING PERIODIC AND LONGEVITY PAY INCREASES, FOR THE POSITION SHOWN ABOVE. CONVERT 
DAILY, HOURLY, PIECEWORK, ETC. RATE TO ANNUAL RATE. 


DATE OF CERTIFICATION 


$3265.60 _ per ANNUM $3390.40 per ANNUM 
3-19-58 
SIGNATURE OF CERTIFYING OFFICIAL TITLE OF CERTIFYING OFFICIAL 


Placement Officer 


United States Civil Service Commission 
Bureau of Departmental Operations 
Retirement Division 


Washington 25, D. C. 
i 


Wd/SS 


STATES CIVIL SERVICE COMM] | = 
MEDICAL DIVISION yw. FAN a 
Washington 25, -D. ©. PCR YIUR File ; Hrs 
| 
REPORT OF MEDICAL EXAMINATION FOR CIVIL SERVICE RETIREMENT 


CLAIM’ NO. CSA 


33h, 995 


CIVIL SERVICE POSITION 
Plate Printer's Asst. 


V: 


am EYES Pa ee 


MARKS OR SCARS NOT DESCRIBED BELOW 


HEIGHT 


| The examiner will please make full report on each complaint or isability | 
found on examination. If total disability for useful and efficient service is established, please show 
when such total disability began. See also instructions on Form 3135. 


Submit this completed report to the above address 
EXAMINATION 


PHYSICAL FINDINGS—CONTINUED 


CONCLUSION 


Jl oF Lew as . 
duly 
BES EA ot a Ae are ~e. 


¢ & pt Onn o2: eae é+( A: ¥ SIE 
/ 


SIGNATURE OfAXPAINER, 
ADDRESS OF JRAMINER 


DATE OF EXAMINATION 
JAN * 1955 


U. 5, GOVERMENT PRINTING OFFICE = 0-—-O0304~2 


Standard Form 502 


Rev. Feb. 1951 


This is the case of a ) year old, white, separated former Printer's Assistant 

| from the Bureau of Engraving and Printing who was retired on medical disability in 
September -1953 with 10 years arid 8 months of government service. She was retired for 
arthritis of the hands, but now claims tightness in throat as interfering with her 
return to duty. Examinatién:in the Surgery Clinic revealed a protrusion just above 
the right clavicle when patient strains or coughs. It was the impression that this 

| represented a herniation on thyroid scar and patient would benefit by surgery. 


| 
Patient is a neatly dressed, thin, middle-aged woman who appears considerably 
tense, very fidgety, tremulous, and anxious. She admits that she is nervous and feels 
that this"runs in the family". She feels that she has become more nervous since the 
thyroidectomy and spends most of her time at home trying to sleep and relax. Since 
*| her retirement patient has completed a course in the School of Practical Nursing and 
' has been employed as a practical nurse at Emergency Hospital for about a year, working 
| from midnight to seven a.m. She feels that she fits into this type of work because 
she is able to move around and this is in keeping with her restless type of behavior. 


It is felt that Mrs. Stouper is not fit for duty at present. She is quite 
tense and anxious, with many somatic complaints. She is friendly and relates well. 
She is trying to save money to have a necessary elective operative procedure to 
correct an apparent herniation of her pharynx. It is felt that she ig not fit for 
duty and it is recommended that she be continued on medical disability retirement. 


! DIAGNOSTIC IMPRESSION: Amxciety reaction. A 
—e———— 


(7 PROGNOSIS: Fair. _P: + on: able to return to work for the rmment 
| ar in the not too distant future. 


— 


| 
3 (Standard Form 502) if more space is required) 
: SIGNATURE OF PHYSICIAN 
“ R. A. Frank, M.D., Ps 
| PATIENT'S LAST NAME—FIRST NAME—MIDO 


, Indisla 


PHS OUTPATIENT CLINIC, WASHINGTON, D. C 
[Rani GF HOGPTAL OR GTHER EEACAL FACILITY)"  eovemamint Peurrma aries oo-bo-—o0200-6 ¢ 


Standare Form 513 
Rev. Feb, 1951 
By Bureau of the Budget 

Circular A—32 


CLINICAL RECORD CONSULTATION SHEET 


REQUEST 
FROM: (Requesting ward, unit, or activity) DATE OF REQUEST 
Medical Examinations 


TO: 
E.E.N.T. 


eS 
REASON FOR REQUEST (Complaints end findings) 


Difficulty with swallowing following thyroidectomy 2 yeats ago- Probably 
fron a globuy hystericus. 


Patient told 1 year ago at Walter Reed that she ruptured her throat, like 2 hernia, 
and would have to have a piece of tissue taken from her leg and transferred to her 
neck, has seen no doctor for approximately yne year. Has dysphagia, feels like mer 
she has a mass in her throat. Has been hoarse ever since surgery. Cannot return 
to Walter Reed because she's separated from her husband and he left the service. 
Patient sta es she has burning over the incision and tightness, especially if she 
lies dom or lean over. Exam thsoat, negative, no visible evidence of dysphagia, 
however when patient leans forward a mass appears over the incision to the right 

of the mid line: 


Re 1) Ba swallow 
2) Refr to surgery 


Japression: % Incisional hernia of thryoid scar. 


(Continued on reverse side) 
IDENTIFICATION NO. ORGANIZATION 


PATIENT'S LAST NAME—FIRST NAME—MIDOLE NAME 


STOUPER _——sCCNDTALA 


WARD NO. 


CONSULTATION SHEET 


_—— A Standard Form 513 
(MAME OF HOGPTTAL OR OTHER MEDICAL FACILITY) 


fr U.S. COVERIMENT PRETING OFFICE. 1851-O-e5119 1¢—se110-6 f 


UNITED STATES CIVIL SERVIC= COMMISSION 
Medical Division 


ICAL EXAMINATIONS | oer 
Claim 22K eo. 


Approved for 


(iedical Officer) SCS 


(Medical Officer) 


Approved for 


a 


am ‘MAR 10 1955, | 


Z ———"ieiieal Officer) 
Medttn ZB zs ger AR 10 as, Medical Officer | 


(icical Offises ———Yiedical Officer) SS 


Approved for Approved for. | 


(Medical Officer) (Medical Officer) 


(Wedical Officer) (Medical Officer) 


¥ 
TED STATES CIVIL SERVICE TOMMS ON 
MEDICAL, DIVISION oc 


Washington 25, D.C. ! 
Ty bl Os rae VHGINy ; 
ey SeG°UNvg. BUPLiCATE 
FOR YOUR FILE tre DESIRED = 


REPORT OF MEDICAL EXAMINATION FOR CIVIL SERVICE RETIREMENT 


CLAIM NO. CSA 


334 99 
HEIGHT. 
COLOR EYES 


i a 
Hazel Light red blond/-:: 
MARKS OR SCARS NOT DESCRIBED BELOW 


PRESENT EMPLOYMENT. IF ANY = n E 
Fractical nurse, Emergency Hospital 


APPLICANT MAKES THE FOLLOWING STATEMENT 'AS TO ORIGIN OF DISABILITY a 

tumor in the neck and since that time she has hada burning and choking sensation in the 

lower right throat area. She finds it difficult to swallow and is obliged to sleep with he 
There is no pain in the back of the neck but pain radiates up side of 


The examiner will please make full report on each complaint or disability that is alleged or 
found on examination. If total disability for useful and efficient service is established, please show 
when such total disability began. See also instructions on Form 3135. 


Submit this completed report to the above address 


RESPIRATION TEMPERATURE 98 8 


1, SITTING 1, SITTING 
BLOOD PRESSURE 


2. IMMEDIATELY AFTER EXERCISE 2. IMMCDIATELY AFTER EXERCISE 1, SYSTOLIC 


3. THREE MINUTES AFTER EXERCISE 3. THREE MINUTES AFTER EXERCISE 


GENERAL APPEARANCE 


Alert 


PHYSICAL FINDING. Patient has a thyroidectomy scar on the front of her neck. When she swal 
there seems to be some adherence to the underlying larynx. Motions of her neck are 
restricted voluntarily in extension and right and left flexion, but rotation is normal. 
There are no masses felt in the throat and no particular point of tenderness. Internal 
examination of throat is essentially negative. 


(Continued on reverse side) 


! ala [sf ; 
———————————— 
PHYSICAL FINDINGS—CONTINUED 


DIAGNOSIS 


CONCLUSION 
This patient appears to have a globus hystericus following a thy oidectomy about 
one and one-half years ago and a psychiatric opinion probably is advisable. 


| SIGNATURE OF EXAMINER 


ADDRESS OF EXAMINER 


1703 Rhode Island Avenue, N.W., Washington 6, D.C. 
DATE OF EXAMINATION 


12/2/54 


U. &, COVERNMENT PRINTING OFFICE © 16—O06204~1 


Standars orm No. 2802 


~ * (Wafiderly 8, F. 101) 


REPLICATION FOR RETIREMENT 


CIVIL SERVICE RETIREMENT SYSTEM 


March 20, 


To avoid delay in processing claim—1. Read instructions carefully; 2. Complete 


application in full; 3. Typewrite or print in ink. 
| (First) 


XuKX 
shod Mrs. Indiala 


3. DATE OF BIRTH 
Month 


12 


6. DEPARTMENT OR AGENCY IN WHICH PRESENTLY 
taal he EMPLOYED, INCLUDING BUREAU OR 


Treasury, Bureau of 
Engraving and Printing 


Stouper, 


and State) 


PROPER BOX: J | YES 


(x0 


11, ARE YOU MARRIED? yes [-]No 
IF SO, GIVE NAME OF WIFE OR HUSBAND 


Se. Joseph ¥. Stouper 


DATE OF BIRTH OF WIFE OR HUSOAND (Month, day, year) 
January 17, 1915 
DATE AND PLACE OF MARRIAGE 


9-15-41 Washington, De Ce 


(Middle) 
4. DATE OF FINAL SEPARATION 
Month Day 


7. LOCATION OF LAST EMPLOYMENT (City 


Washington 25, D.C. 
9. ARE YOU A CITIZEN OF THE UNITED STATES OF AMERICA? PLACE AN “X" IN 


2. OTHER NAMES UNDER WHICH FORMERLY 
EMPLOYED 


None 


5. BEER OXIMATE NUMBERBORIYEARS-OF CIVILIAN 
SERV = fate ph Seg pL 
=r = 


10 years 6 months > 


8. TITLE OF LAST POSITIGS > to 3 


wn c 
ae ono 


Plate Printer@ wésfetant 


10, IF THE ANSWER IS “NO.” OF | 


mas 
oz 


AT COUNTO@Y @REAVOU A CITIZEN? 
Wee 


> 0 
BD CHILD UNDER ACE 18 


DATE J opateorsinth | J opateorsinth | 


12. GIVE NAME AND DATE OF BIRTH OF EACH UNMARR 


None " (Month, day, year) 


Only applicants for disability retirement will complete item 13 


13. (A) WHEN DID YOU 


ME TOTALLY DIS- 
ABLED? 
(Month and year) 


April 7, 1953 


YOUR POSITION 


(B) DESCRIBE YOUR DISABILITIES, WHEN AND HOW INCURRED, AND HOW THEY INTERFERE WITH PERFORMANCE OF THE DUTIES OF 


Arthritis in fingers and feet, painful pulling of neck due 
to scar which is the result of tumer operation on wine pipe 
My feet and Legs are swollen an¢ stiff in’ the morning when 
I get up and my nerves are exceedingly bad. 


14. (A) IF YOU HAVE RENDERED ACTIVE SERVICE IN THE ARMY, NAVY, MARINE CORPS, AIR FORCE, OR COAST GUARD OF THE UNITED STATES, AND YOUR SERV- 
ICE WAS TERMINATED UNDER HONORABLE CONDITIONS, COMPLETE THE FOLLOWING SCHEDULE FROM YOUR DISCHARGE 


BRANCH OF SERVICE SERIAL NO. 


None 


DATE OF ENTRANCE DATE OF SEPARATION 
ON ACTIVE DUTY FROM ACTIVE DUTY 


ORGANIZATION AT 
DISCHARGE (Div., 
Regiment, Co., etc.) 


LAST GRADE 
OR RANK 


(B) ARE YOU IN RECEIPT OF OR HAVE YOU APPLIEO FOR MILITARY RETIRED PAY? 


(Retired pay does not include pension or compensation) 


15. (A) HAVE YOU EVER RECEIVED OR MADE APPLICATION FOR COMPENSATION 
UNDER ser STATES EMPLOYEES’ COMPENSATION ACT OF SEP- 


Ores [K)Nno 


@) IF YOUR ANSWER IS YES, STATE THE NUMPER OF YOUR CLAIM AND THE 
PERIOD FOR WHICH YOU RECEIVED COMPENSATION 


(ip xo 


15 OO ERE PREMISE RCE ESPEN HE CT SER 
‘one 
oO RETIREMENT ANNUITY 
(LJ REFUND 
LD service crepit 


[DJ VoLUNTARY CONTRIBUTIONS 


@) FURNISH CLAIM NUMBER IF KNOWN 


(CONTINUED ON 


17. INDICATE BY “X” IN THE APPROPRIATE 
ANNUITY 1D. READ CAREFULL. 


LIFE ANNUITY 


B. 
a (i REDUCED ANNUITY WITH BENEFIT TO WIDOW 
OR WIDOWER 


REDUCED ANNUITY WITH BENEFIT TO 
PERSON NAMED 


wy, 


This type of annuity is available to all retiring 
employees. | 


This type of annuity is available only to married 
employees who have completed 15 years of service 
and who are eligible for annuity at time of sepa- 
ration, or who are retiring on account of total 
disability. 


This type of annuity is available only to un- 
married employees retiring in good health who 
have completed 15 years of service and are 
eligible for annuity at time of separation. The 
person named must have an insurable interest 
in the retiring employee. 


IF YOU CHOOSE THIS TYPE OF ANNUITY, FURNISH THE FOLLOWING INFORMATION: 


more than $10,000 
ten years, or both 


NOTICE 


1, If not separated, or if separated less than 30 days, 
submit your application to the agency or depart- 
ment in which emp 
2, If you have been separated more than 30 days, 
forward this application direct to the Retirement 
Division, U. S. Civil Service Commission, Wash- 
ington 25, D. C. 


FOR USE OF THE EMPLOYING DEPARTMENT OR AGENCY 
(See Chapter RS of the Federal Personnel Manual for instructions) 


PLACE “‘X" IN APPROPRIATE BOX BELOW: 


SEPARATIONS AND TRANSFERS, STANDARD FORM NO. 2807, NO. 


i 
‘THE APPLICANT NAMED ABOVE IS NOW SERVING IN A POSITION SUBJECT TO THE RETIREMENT ACT. 
Fal NDIVIDUAL RETIREMENT RECORD, STANDARD FORM NO. 2806, AND REGISTER OF SEPARATIONS AND TRANSFERS, STANDARD FORM NO. 2807, ARE ATTACHED 


D INDIVIDUAL RETIREMENT RECORD, STANDARD FORM NO. 2806, WAS SENT TO U.S. CIVIL SERVICE COMMISSION ON__i_ WITH REGISTER OF 


CRD 


T.2. MA nrual 
T.A. McDonough = 


RETURN ORIGINAL. DUPEIOATE 
#OR YOUR FILE IF DESIRED.: 


Washington 25, D. C. 
REPORT OF MEDICAL EXAMINATION FOR CIVIL SERVICE RETIREMENT 


APPLICANT MAKES THE FOLLOWING STATEMENT AS TO ORIGIN OF DISABILITY 


Back Lifey Cg PR Aah 


The examiner will mieoae make full repost on “each complaint, ar nesspern lo that is mea or 
found on examination. If total disability Tor useful and efficient sérvice is established, please show 
when such total disability began. See also instructions on Form 3135. 


Submit this completed report to the above address 


- (Continued on reverse side) ese Form 3178 
AUGUST 1947 


Ufinalysis-[iSA 

Heraatocriti ¥y | 
S.T.S. Negative 
X-ray of Chest Negative 


xy Caanenitcn yh 
sy eg : 


ab Katy women 


yt 7 


seal 
Nediedi Officer in Charge 
Publis Health  Ontgatlon’, 
Ith & D Steay Ge We 
s Washington, fly Go 
os, ere hereby. euthcetnod te. examine the above-named pereon, who hes been dirested to zeport to yoo for, medieal 


CXVIL, SERVICE POSITION: Plate 


? 
? 
decompensation ? 
Fad Lees Ss : 
Lede Albumin? Casts? Pus or mucus? p “tf: on t of lesions? Diagnosis? 
ogy 
O 10. Hernia: Kind? Size? Painful? Reducible? Re- 
» or clinical symptoms? Physical tainable? Operable? 
Ei2t- RvessEiadingsicn 
tance? Etiology? Diagnosis? 


rectum Oo 12 : Condition of auditory structures? Tests of 
? Diageie? hearing LY conversational voice? Etiology? 


and refraction? 
on for both reading and dis- 


13. idences of venereal 
: disease, alcoholiam, or any 
1 Ie dieses se:tomed under any beating not cocked 
or from other cause report fully 
Competent to handle funds or is s guardian neces- any 


Please report your and conclusion on_the accompanying medical form, and conclude your 

repertiet eranunesiontby, ting weiner’ the shove person 18 or 18 NOT totally canbe ‘or useful and efficient service 
position above noted, whether or disabili found are due to venereal disease, alcoholism, 

habits. Your reasons for a conclusion of “total” disability should be fully stated. 


: Medical Director 
or 
USCSComWASHINGTOK 0 C Regional Medical Officer. 


DIO 7 JUL 14 igse beeeusre 848 


f 


25 


Hire. Stouper was admitted to Walter Reed Army Hospital, April 7, 
1953 and discharged April 21, 19536 


laboratory studies: Urinalysis and hemogram, were within normal limits. 
Serology was negative. A repeat hemogran, April 15 was within normal 
limite. Urinalysis was within normal Vimits. chest x-ray was negatiye. 
Cytology examination was reported as a normal smear | 
Physical Exam. = There was a small mass in the left lobe of the tyhroid 
gland which was firm and about one centimeter in diameter. Heart, and 
Jungs were negative. In the left up -er arm in the Jateral aspect there 
a j healing well. 


iymp 

regional lymphadenopathy. The initial impression on admission were a 
malignant melanoma with axillary metastases and an adenoma of the left 
lobe of the thyroid. ‘The slide of the lesion was reviewed on April 7 
and there was sone doubt as to whether the lesion was a malignant 

under local anesthesia, a 1 x 2 con’ ter 
Bolt, excised. At the same time a secondsry 
closure of the silk interrupted sutures at 
the side to the pignen patient was sent to the 


thought that the 

removed. This was done on April li, 

anesthesia, an adenoma of the left. 

The patient w thstood the procedure well and was 

“ard in good condition, Her postoperative course was uneventful and 
uncomplicated. She was discharged to her home April 21, 19536 | 


Diagnosis: Pignented news and Adenoma of thyroid gla:d. 


D.ployee 
; and 


was highly nervouse 


of day's work. Very excitable. 
hands, possible cause by handling pe 
Remarked frequently of her rapid 


EPu/e: 


WALTER REED ARMY HOSPITAL 


WALTER REED ARMY MEDICAL CENTER NO! Com, 
WASHINGTON 12, D.C. Trg 


aN 
, SUL 101953 
8 July 19 Soar ni1 


” 


Re: CSA- $34 995 fH 


M:MM: cs 


sss 


sur 3% 


Civil Service Commission 
Washington 25, De. C. 


Gentlemen: 

In compliance with your letter of 3 July, there is 
forwarded herewith an abstract clinical record covering the 
hospitalization of Mrs Indiala Stouper from 7 April 1953 to 
21 April 1953. 


urs very truly, 
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WALTER REED ARMY HOSPITAL 
WALTER REED ARMY MEDICAL CENTER 
WASHINGTON 12, D.C. 


8 July 1953 


ABSTRACT CLINICAL RECORD STOUPER, Indiala 
Dependent of EM 
Age - 42 Years 


Date of Admission: 7 April 1953 


History of Present Illness: Patient was a 42 year old white female who 

noted the appearance of a grey-black lesion in the left deltoid area three 
to four years prior to admission. The lesion increased very slightly in 
size end on 1 April 1953 she was seen in the Out-Patient Service|at Walter 
Reed Army Hospital and the lesion was excised along with surrounding normal 
skin. The initial biopsy was reported as a malignant melanoma. Patient 

was admitted to Walter Reed Army Hospital, 7 April 1953, for further surgery. 


Past History: Nonc ontributory. 


System Review: Patient had slight dyspnea on exertion for the past four ‘to 
five years, otherwise the system review revealed no other significant abnor- 
malities. | 

Physical Examination: Patient was a well developed, asthenic, white female 
in no acute distress. Her pulse was 84 and blood pressure, 90/60. There 
was a small mass in the left lobe of the thyroid gland which wes) firm and 
about one centimeter in diameter. Heart and lungs were negative. In the 
left upper arm in the lateral aspect there was a four centimeter vertical 
scar which appeared to be healing well. ‘There was an enlarged lymph node 
in the left axilla, but no other regional lymphadenopathy. The initial 
impressions on admission were a malignant melanom. with axillary metastases 
and an adenoma of the left lobe of the thyroid. 


| 
Laboratory Studies: Urinalysis and hemogram, 7 April 1955, were within 
normal limits. Serology, 7 April 1953, was negative. A repeat ‘hemogram, 
15 April 1953, was within normal limits. Urinalysis, 15 April 1953, was 
within normal limits. Chest x-ray, 7 April 1953, was negative.| Cytology 
examination, 7 April 1953, was reported as a normal smear. ! 

| 

Course in the Hospital: Following admission to Walter Reed Army Hospital, 
7 April 1953, the slide of the lesion was reviewed and there was some doubt 
ag to whether the lesion was a malignant melanom. It was Telt) that the 
treatment of the lesion should be to excise enlarged lymph node of the 
left axilla to determine whether or not malignant disease was present within 
this node. It was felt that the initial excision of the lesion) was adequate. 


On 10 April 1953, under local anesthesia, a 1 x 2 centimeter soft, discrete 


ABSTRACT CLINICAL RECORD (Cont) STOUPER, Indiala 


axillary node was excised. At the same time a secondary closure of the 
skin edges was done with silk interrupted sutures at the site of the pig- 
mented nevus excision. The vatient was sent to the Recovery Ward in good 
condition. Her postoperative course was uneventful. Both wounds healed 
well. The patholozy report from the lymph node biopsy was negative for 
lignancies, | It was, therefore, thought that the adenom in the left 
lobe of the thyroid should be removed. On 17 April 1953 under gas-oxygen- 
ether endotracheal anesthesia, an adenoma of the left lobe of the thyroid 
wes excised. The patient withstood the procedure well and was sent to the 
Recovery Ward in good condition. The dressing was changed and drain re- 
moved on 18 April 1953. On 20 -ipril 1953 the sutures were removed and the 
wound was found to be well healed. Tho patient's postoperative course was 


Twmeventful and uncomplicated. She was discharged to her home, 21 April 53. 


Diagnoses: 1. Pigmented nevus. 
2. Adenoma of thyroid gland. 


A TRUE ABSTRACT 


E. MAU a 


Lt Col, "SC 
Registrar 
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tes ¢x%- 
cept in ecesen hee cee ie : 2 
here? to in civilicn professional medical 
practice. 


HENRY R.-PEAR. M. D. 
00 PENNSYLVANIA AVENUE SOUTHEAST 
WASHINGTON, 0. C. 
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HEALTH, EDUCATION AND WECRRRE 
RECREALUSECURITHOAGENO 


U.S. PUBLIC HEALTH SERVICE 


1 REPLYING. ADOREES THE 
Medical Officer in Charge 
Bureau of Engraving and Prénting Washington 25, D.C. 


June 17, 1953 


Dr. Verne K. Harvey 

Ledical Director 

U. S. Civil Service Commis sion 
Washington 25, D.C. 


Attention: Retirements 


Dear Dr. Harvey: 


The above named employee is applying for disability 
retirement. She has been known to our Health Unit since 
May 22, 1950. 


Our recards show Certificate of l-edical Examination, 
Form 78 dated May 2, 1950, is essentially negative except 
old hysterectomy abdominal scar; surgery 1935. 


Unit c 
av Ja 


‘Ye are not able to comment conclusively as to her 
disability. 


To our knowledg: irs. Stouper's disability is not due 
to any vicious habits, intemperance or willful misconduct. 


Thank you for your cooperation. 


Sincerely, oe 


Zee oes 


an fp 

Robert £.6Raborn, Sr. “Asst. Surg. 
Medical Officer in Charge 

Bureau of Engraving and Printine ~ 


° 


» 


° 


, 


ea! 


> 


iB Employee's sick leave record and efficiency ratings for the past three years: 


STATEMENT OF APPLICANT'S SUPERIOR OFFICER 


CONCERNING RETIREMENT ON ACCOUNT OF DISABILITY 
BUREAU OF ENGRAVING AND PRINTING 


Plate Printing DIVISION i 
Dete__.dune 2h, 19-53. 
Las 

Mrs, Indjala Stourer...-- Flake Rrinterts-Assiatant. Jc8Se9.1 
NAME OF EMPLOYEE DESIGNATION RATE iF PAY 


A Th, setlsying tb a etatement concerning the indication of diaahility and the hebits of the applicant 


Employee was highly nervous. Complained numerous times of aches in arms and 
"eek. sequently complained of being tired; “extremly fat d of day's work. 
Very excitable. Extreme swelli a BY. ane 

ani 'Xcles pertaining to Wo! ner 
rapid heart beat. 


TOPE Bear OCT nmnnntnnnmnmnnra 
We The disbility affects the performance of regular duties in the following manner: 

Employee has not worked on the press, since June 1,.1953 whe she 
__.. to Postage Stamp Divisione ee ! 


2. Is employee able to perform the duties of another position?.........b--22..B..KNAM.. 
3. If another position has been offered, state duties and compensation. 


NUMBER OF 
YEAR DAYS SICK 


Cc. We have no personal knowledge of the disability claimed by the above named employee for the reason 


D. This is to certify that we believe the 


cient service in the performance of assigned duties. The disability 
result of vicious habits, intemperance or wilful misconduct. 


TREASURY .DEPARTMENT 
BUREAU OF ENGRAVING AND PRINTING 


Wasurnorton 25.D.C. 


June 16, 1953 


Mre Yarren B. [rons 

Chief, Retirement Division 
Civil Service Commission 
Washington 25, De Co 


Dear Mr. Irons: 


Please furnish verification of the following periods 
of service in the cease of Mrs. Indiala Stouper, date of 
birth December 4, 1930, for use comection with her 
application for retirement. 


Saint Elizabeths Hospital, Washington, D. Ce, a8 an 
attendant, $1440 per annum from December 7, 1942 to March 7, 
1945 also Naval Gun Factory, Washington, De C-, as Mail and 
ae Clerk, $1440 per annum from March 7, 1945 to January 27; 
1946. 


Please expedite this request as Mrs. Stouper wishes to 
retire on disability. 


Very truly yours, 


, 4 - / 

Let Ko houertihes biter 

for Winifred Loring 
Placement Officer 


Industrial Relations Division 


33 
[ Filed May 29, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MRS, INDIALA STOUPER 
Plaintiff | 
v. : Civil Action No. 908-59 
ROGER W. JONES, Chairman, * | 
U.S. Civil Service Commission, ; | 
et al., : ANSWER | 
Defendants . 
The complaint fails to state a claim against defendants upon which 
relief can be granted. | 
Answering specifically the numbered paragraphs of the complaint, 
defendants aver as follows: | 
1. Defendants admit only that this Court has jurisdiction of the 


2. Admitted. | 
3. Admitted. | 
4. Admitted. | 
5. Admitted, except that defendants aver that plaintitt's hourly 
rate was $1.31 from November 26, 1950 to March 31, 1951, $1.35 from 
April 1, 1951 to April 12, 1952, from $1.40 from April 13, 1952 to May 
23, 1953, and from $1.45 from May 24, 1953 to September 30, 1953; that 
on October 1, 1953 she retired on a disability annuity at the rate of $46.00 
per month, which was increased on October 1, 1955 to $52.00 and on 
August 1, 1958 to $57.00; and that her annuity was based on the foregoing 
service together with service prior thereto, all of which totalled 10 years 
8 months and 27 days. 
6. Admitted. 
7. Denied. 
8. Admitted. 
9. Denied. 
WHEREFORE, defendants demand that a judgment in their favor, 


34 
together with the costs of this action, be entered and that the relief sought 
by plaintiff be denied. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Harold D. Rhynedance, Jr. 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed September 25, 1959] 


MOTION FOR JUDGMENT ON THE PLEADINGS 
OR, IN THE ALTERNATIVE, FOR SUMMARY J UDGMENT 


Comes now defendants, by their attorney, the United States At- 
torney, and moves for judgment on the pleadings or, in the alternative, 
for summary judgment for the reasons that the complaint fails to state 
a claim against defendants upon which relief can be granted and that there 
is no genuine issue of material fact and defendants are entitled to judg- 
ment as a matter of law. 

Attached hereto and made a part of this motion are certified copies 
of records of the Civil Service Commission, identified as Exhibit A. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Harold D. Rhynedance, Jr. 
Assistant United States Attorney 


[ Certificate of Service] 
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[ Filed October 15, 1959] 
CROSS MOTION FOR SUMMARY JUDGMENT 
Plaintiff, Mrs. Indiala Stouper, by her attorney, David M. 
Klinedinst, moves the Court for Summary J udgment in the above-entitled 
cause, pursuant to Rule 26 of the Federal Rules of Civil Procedure and 
for grounds of this motion says: | 
1. There is no material issue of fact in this matter. | 
2. Asa matter of law, plaintiff is entitled to judgment. 


/s/ David M. Klinedinst 
Attorney for Plaintiff 
* * * i 


[ Certificate of Service] | 


[ Filed November 18, 1959] 
ORDER 
Upon consideration of defendants' Motion for Judgment On| the Plead- 


ings Or, in the Alternative For Summary J udgment, and plaintiff's Cross 
Motion for Summary Judgment, and the Court having considered the plead- 
ings and exhibits filed herein, and after argument by the parties in open 
Court, and the Court having determined that there is no genuine issue of 
material fact and defendants are entitled to judgment as a matter of law, 
it is on this 18th day of November, 1959, 
ORDERED That defendants' Motion for Summary J udgment be and 
the same is hereby granted, and it is | 
FURTHER ORDERED That plaintiff's Cross Motion For Summary 
Judgment be and the same is hereby denied, and the complaint dismissed. 


/s/ Burnita Shelton Matthews 
JUDGE 
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[ Filed January 15, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 15th day of January, 1960, that Mrs. 
Indiala Stouper, plaintiff, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 18th day of November, 1959, in favor of defendants, 


Roger W. Jones, et al., against said plaintiff, Mrs. Indiala Stouper. 


/s/ David M. Kiinedinst 
Attorney for Plaintiff 
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[ Filed October 15, 1959] | 
CROSS MOTION FOR SUMMARY JUDGMENT — 

Plaintiff, Mrs. Indiala Stouper, by her attorney, David M. 
Klinedinst, moves the Court for Summary J udgment in the above- entitled 
cause, pursuant to Rule 26 of the Federal Rules of Civil Procedure and 
for grounds of this motion Says: | 

1. There is no material issue of fact in this matter. 

2. As amatter of law, plaintiff is entitled to judgment. 

/s/ David M. Klinedinst 


Attorney for Plaintiff 
x * * 


| 
[ Certificate of Service] | 


[ Filed November 18, 1959] 
ORDER 

Upon consideration of defendant$' Motion for J udgment On the Plead- 
ings Or, in the Alternative For Summary J udgment, and plaintiff's Cross 
Motion for Summary Judgment, and the Court having consideaye the plead- 
ings and exhibits filed herein, and after argument by the parties in open 
Court, and the Court having determined that there is no genuine issue of 
material fact and defendants are entitled to judgment as a matter of law, 
it is on this 18th day of November, 1959, | 

ORDERED That defendants' Motion for Summary J udement be and 
the same is hereby granted, and it is | 

FURTHER ORDERED That plaintiff's Cross Motion For Summary 


Judgment be and the same is hereby denied, and the complaint dismissed. 
| 
/s/ Burnita Shelton Matthews 
JUDGE 
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[ Filed January 15, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 15th day of January, 1960, that Mrs. 
Indiala Stouper, plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 18th day of November, 1959, in favor of defendants, 
Roger W. Jones, et al., against said plaintiff, Mrs. Indiala Stouper. 


/s/ David M. Kiinedinst 
Attorney for Plaintiff 
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QUESTIONS PRESENTED 


In the opinion of the appellees, the questions presented 
are as follows: 


1. Whether Section 7(d) of the 1956 amendment to the 
Civil Service Retirement Act of 1930 applies, by its terms, 
to persons like appellant who retired by reason of dis- 
ability prior to 1956, but were still receiving annual re- 
tirement benefits in the years subsequent to 1956. 

2. Whether, assuming that Section 7(d) is applicable to 
appellant, it is unconstitutional in that it deprives appel- 
lant of a vested right to receive a disability annuity as 
prescribed by the retirement statute existing at the time 
of her retirement. 
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Inprata STOUPER, APPELLANT 
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Rocer W. Jones, Chairman, Civil Service Commission, 
et al., APPELLEES 


On Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


In 1953, appellant, who had completed more than ten 
years of Federal service, was employed as a Plate Print- 
er’s Assistant by the Bureau of Engraving, Department 
of the Treasury (J.A. 20). She applied for retirement, 
and, on October 1, 1953, after a medical examination, she 
was retired on grounds of disability and was awarded an 
annuity of $46.00 per month (J.A. 5). Her retirement 
was pursuant to Section 6 of the Civil Service Retirement 
Act of May 29, 1930, as amended, 62 Stat. 51-52, 5 U.S.C. 
710-711 (1952 ed.). That Act provided, in pertinent part: 


Any officer or employee to whom this Act applies 
who shall have served for a total period of not less 
than five years computed as provided in section 5 


(1) 


2 


of this Act, and who, before meeting the age and 
service requirements for retirement under section 
1(a) hereof, becomes totally disabled for useful and 
efficient service in the grade or class of position occu- 
pied by the officer or employee, by reason of disease 
or injury not due to vicious habits, intemperance, or 
willful misconduct on the part of the officer or em- 
ployee, shall upon his own application or upon the 
request or order of the head of the department, 
branch, or independent office concerned, be retired on' 
an annuity computed in accordance with the provi- 
sions of section 4 hereof * * * 

Every annuitant retired under the provisions of 
this section unless the disability for which retired be 
permanent in character, shall at the expiration of one 
year from the date of such retirement and annually 
thereafter, until reaching age sixty, be examined un- 
der the direction of the Civil Service Commission by 
a medical officer of the United States, or a duly 
qualified physician or surgeon, or board of physicians 
or surgeons designated by the Civil Service Commis- 
sion for that purpose, in order to ascertain the nature 
and degree of the annuitant’s disability, ifany. If an 
annuitant shall recover before reaching age sixty and 
be restored to an earning capacity which would per- 
mit him to be appointed to some appropriate position 
fairly comparable in compensation to the position 
occupied at the time of retirement, payment of the 
annuity shall be continued temporarily to afford the 
annuitant opportunity to seek such available position, 
but not in any case exceeding one year from the date 
of the medical examination showing such recovery. 
Should the annuitant fail to appear for examination 
as required under this section, payment of the an- 
nuity shall be suspended until continuance of the 
disability shall have been satisfactorily established. 
The Civil Service Commission may order or direct 
at any time such medical or other examination as it 
shall deem necessary to determine the facts relative 
to the nature and degree of disability of any officer 
or employee retired on an annuity under this section. 
(Emphasis added.] 


On July 31, 1956, while appellant ‘was receiving dis- 
ability annuity payments, Congress enacted Public Law 
854, the Federal Executive Pay Act of 1956, Title IV of 


3 


which amended the Civil Service Retirement Act. 70 
Stat. 743, 5 U.S.C. 2251 (1958 ed.). The bill made many 
basic changes in the Retirement Act. With reference to 
disability annuities, Congress altered existing law by pro- 
viding that, if the earning capacity of such an annuitant 
were restored to a level fairly comparable to the current 
rate of pay for the position held immediately prior to 
retirement, his annuity should be discontinued even though 
he had not attained complete recovery from a medical 
viewpoint. The statute now provided, in pertinent part 
(70 Stat. 750, 5 U.S.C. 2257 (1958 ed.) : 


Disasrmuiry RETIREMENT 


Sec. 7. (a) Any employee who completes five years 
of civilian service and who is found by the Commis- 
sion to have become disabled shall, upon his own ap- 
plication or upon application by his department or 
agency, be retired on an annuity computed as pro- 
vided in section 9. Any Member who completes five 
years of Member service and who is found by the 
Commission to have become disabled shall, upon his 
own application, be retired on an annuity computed 
as provided in section 9. 

(b) No claim shall be allowed under this section 
unless the application is filed with the Commission 
prior to separation of the employee or Member from 
the service or within one year thereafter. This time 
limitation may be waived by the Commission for an 
individual who at the date of separation from service 
or within one year thereafter is mentally incompetent, 
if the application is filed with the Commission within 
one year from the date of restoration of such indi- 
vidual to competency or the appointment of a fidu- 
ciary, whichever is the earlier. 

(c) Each annuitant retired under this section or 
under section 6 of the Act of May 29, 1930, as 
amended, unless his disability is permanent in char- 
acter, shall at the expiration of one year from the 
date of such retirement and annually thereafter, until 
reaching age sixty, be examined under the direction 
of the Commission. If the annuitant fails to submit 
to examination as required under this section, pay- 
ment of the annuity shall be suspended until continu- 
ance of the disability is satisfactorily established. 
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(d) If such annuitant, before reaching age sixty, 
recovers from his disability or is restored to an earn- 
ing capacity fairly comparable to the current rate of 
compensation of the position occupied at the time of 
retirement, payment of the annutty shall cease (1) 
upon reemployment by the Government, (2) one year 
from the Nate of the medical examination showing 
such recovery, or (3) one year from the date of de- 
termination that he is so restored, whichever is earli- 
est. Earning capacity shall be deemed restored if in 
each of two succeeding calendar years the income of 
the annuitant from wages or self-employment or both 
shall equal at least 80 per centum of the current rate 
of compensation of the position occupied immediately 
prior to retirement. [Emphasis added.] 

* ° ° e 
On March 31, 1958, the Retirement Division of the Civil 
Service Commission made the determination that appel- 
lant had been restored to an earning capacity fairly com- 
parable to the current rate of compensation of the posi- 
tion she occupied at the time of her retirement (J.A. 11). 
Her disability annuity was discontinued on February 28, 


1959 (J.A. 11). The Board of Appeals and Review of the 
Commission affirmed the action of the Retirement Divi- 
sion. The pertinent part of the Board’s decision read 
as follows (J.A. 7-8) : 


The record discloses that your income for 1956 was 
$3812 and that the current rate in 1956 of the salary 
for the grade you held as Plate Printer’s Assistant 
was $3266. Your income for 1957 was $2762 and the 
current rate for 1957 of the salary and grade of your 
former position was $3390. Your income for 1956 and 
1957 exceeded 80% of the current salary for these 
years of the position you occupied on September 30, 
1953, the date of your separation for disability re- 
tirement. Therefore, in accordance with the statutory 
provisions of the present Retirement Act the pro- 
posed discontinuance of your disability annuity is 
mandatory and the Board of Appeals and Review has 
affirmed the action taken in your case by the Retire- 
ment Division. 

Full consideration has been given to the representa- 
tions in your letter. However, once the two-year 


5 


80% item is established, discontinuance of the dis- 
ability annuity of an annuitant under age sixty is 
mandatory. Unless you should be reemployed in a 
position subject to the Act, the only benefit under 
the present law in your case will be a discontinued 
service annuity payable at age sixty-two. 

Upon exhausting her administrative remedies, appellant 
filed this action, in which she sought a declaratory judg- 
ment of her rights to continued annuity payments and a 
mandatory injunction directing defendants to restore her 
disability retirement payments as of the date of their 
termination (J.A. 3). She did not deny that she was not 
entitled to annuity payments under the standard set forth 
in the 1956 amendment to the Retirement Act, but con- 
tended that the Commission had acted improperly in de- 
termining her rights with reference to that amendment. 
She asserted that her retirement rights were governed 
by the provisions of the Act prior to the 1956 amendment, 
under which her annuity could not be discontinued with- 
out the finding of a medical examination that she had 
recovered. Appellant argued (1) that the relevant pro- 
vision of the 1956 amendment did not purport to apply 
to persons like appellant who had retired before the effec- 
tive date of the amendment; and (2) that, if the provi- 
sion did purport to apply to appellant, it was constitu- 
tionally invalid because its effect was to deprive appellant 
of vested rights which she had acquired under the origi- 
nal statute at the time of her retirement. On November 
18, 1959, the district court entered an order granting the 
defendants’ motion for summary judgment (J.A. 35). 


SUMMARY OF ARGUMENT 


I 


Subsection (c) of Section 7 of the 1956 amendment of 
the Civil Service Retirement Act provides for the annual 
examination of “[eJach annuitant retired under this sec- 
tion or under section 6 of the Act of May 29, 1930, as 
amended.” Subsection (d) then provides for the dis- 
continuance of annuity payments to “such annuitant” un- 
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der certain conditions. Since appellant was retired under 
Section 6 of the Act of May 29, 1930, as amended, she is 
subject to the provisions of Subsection (d), and the Civil 
Service Commission properly discontinued her disability 
annuity. 

As Section 7 is specifically made applicable to appel- 
lant, the instant case falls within the exception clause of 
Section 403 which states that “except as otherwise pro- 
vided”, the 1956 amendments shall not apply in the case 
of employees retired prior thereto. 


at 


Section 7 of the 1956 amendment to the Civil Service 
Retirement Act is constitutionally valid as applied to 
appellant and does not deprive her of a “vested right” 
to have her rights determined under the original statute. 
The Civil Service Retirement Act in providing retirement 
benefits does not thereby confer contractual or vested 
rights, but merely declares a legislative policy. Such a 


policy is, of course, subject to alteration by subsequent 
legislatures. 


ARGUMENT 
I 


Section 7(d) of the 1956 Amendment to the Civil Service 
Retirement Act, by Its Express Terms, Applies to 
Appellant. 


Appellant urges that Section 7(d)* of the 1956 amend- 
ment to the Civil Service Retirement Act of 1930, as 
amended, 62 Stat. 51-52, providing that the annuity of a 


1 This section, and seventeen others in amendment of the Civil 
Service Retirement Act of 1980 were inserted therein by Section 
401 of the Act of July 31, 1956, entitled “An Act to adjust the 
rates of compensation of the heads of the executive departments 
and of certain other officials of the Federal Government, and for 
other purposes.” Sections 401 through 407 of the Act of July 
31, 1956, comprised Title IV of that Act, which title was labeled 
“Civil Service Retirement Act Amendments of 1956.” 
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disability retiree be discontinued if he is restored to an 
earning capacity fairly comparable to that enjoyed before 
retirement (even though from a medical standpoint he has 
not recovered from the actual disability), is not applicable 
to her because her retirement took place in 1958. She 
relies on section 403 of the Act of July 31, 1956, 70 Stat. 
760, which states: 


Except as otherwise provided, the amendments 
made by this title shall not apply in the case of em- 
ployees or members retired or otherwise separated 
prior to its effective date, and the rights of such per- 
sons and their survivors shall- continue in the same 
manner and to the same extent as if this title had 
not been enacted. [Emphasis added.] 

The Government believes that Section 7(d) is applicable 
to appellant and that, therefore, the Civil Service Com- 
mission properly discontinued her disability annuity. It 
is to be noted that Section 403 of the 1956 amendment 
commences with the phrase “except as otherwise pro- 
vided.” The instant case falls clearly within this excep- 
tion in that Section 7(d) of the 1956 amendment explicitly 
makes persons in appellant’s position subject to its terms. 
Section 7(d) applies in unequivocal language to retirees 
like appellant, who retired prior to the enactment of the 
1956 amendment, but are presently still claiming annual 
benefits for disability. 

The 1956 statute constituted a broad revision of the 
entire Civil Service Retirement Act. More specifically, 
Section 7 of the new act, which replaced Section 6 of the 
original act, expressed the policy of the 84th Congress 
that disability annuities should in no event be payable to 
retired Federal employees who have recovered their earn- 
ing capacity, whatever a medical examination might de- 
termine as to their actual disabilities. Section 7 was 
drafted so as to make it clear that this new standard 
should apply to all future disability payments, regardless 
of the date of retirement of their recipients. Section 
7(c) (5 U.S.C. 2257(c) (1958 ed.)), provides first that 
“fejach annuitant retired under this section or under 
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section 6 of the Act of May 29, 1930, as amended * * °* 
[shall] be examined under the direction of the Commis- 
sion.” [Emphasis added.] Section 7(d) (5 U.S.C. 2257 
(d) (1958 ed.)), immediately following, then provides that 
“snch annuitant” shall no longer be entitled to disability 
benefits where he either recovers from his disability or 
is restored to an earning capacity fairly comparable to 
the current rate of compensation of the position occupied 
at the time of retirement. The words “such annuitant” of 
subsection (d) unmistakeably refer to the preceding refer- 
ence to all disability annuitants, contained in subsection 
(ec). Consequently, annuitants like appellant, who were 
retired prior to October 1, 1956, are specifically made 
subject to Section 7 of the 1956 amendment. It follows 
that appellant’s reliance on Section 403 of the Act of 
July 31, 1956, is misplaced. 

While the unambiguous language of the statute needs 
no additional support, we believe that Congress’ desire 
to make the new Section 7 applicable to all disability an- 
nuitants, regardless of the date of their retirement, is 
further reflected by the background and legislative history 
of the 1956 amendment. 

In 1952, Public Law 555 created a body known as the 
Committee on Retirement Policy for Federal Personnel 
for the purpose of making a comparative study of all 
retirement systems for all Federal personnel and report- 
ing to Congress thereon. Accordingly, the Committee 
submitted an exhaustive five part report containing find- 
ings and recommendations. S. Doc. No. 89, 83d Cong., 
2d Sess. (1954). The report pointed out that “[t]he pur- 
pose of disability-retirement benefits is to protect against 
the risk of permanent loss of earnings through disability.” 
Id. at Part 5, p. 92. Thus, while the Committee noted 
that “career employees so disabled that they have lost 
their earning capacity should receive adequate benefits”, 
it recommended also that (Id. at Part 5, p. 13): 


2 This was the effective date of the 1956 amendment to the 
Civil Service Retirement Act. 70 Stat. 761. 
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(4) If a disabled annuitant, before he reaches age 
60 is restored to an earning capacity comparable to 
that which he had prior to retirement, the payment 
of the annuity should be discontinued, regardless of 
complete recovery from the disability, thus reducing 
the cost to the system. 

It is desirable that the Government make special 
efforts to rehabilitate disabled employees as a social 
and economic measure and as a means of minimizing 
the cost to the retirement fund. 


In 1956, S. 2875 was introduced in Congress “to accom- 
plish a complete overhaul of the Civil Service Retirement 
Act.” Hearings Before a Subcommittee of the Senate 
Committee on Post Office and Civil Service on S. 2875, 
84th Cong. This bill contained the 1956 amendments to 
the Act of 1930, including Section 7, dealing with dis- 
ability retirements. With reference to subsection (d) of 
Section 7, the Civil Service Commission report comment- 
ing on the new bill stated: 


This subsection incorporates a recommendation 
made by the Committee on Retirement Policy for 
Federal Personnel that the annuity of a disability 
retiree be discontinued if he is restored to an earning 
capacity fairly comparable to that enjoyed before 
retirement, even though from a medical standpoint 
he has not recovered from the actual disability. The 
Commission favors enactment of this proposal. [See 
H.R. Rep. No. 2854, 84th Cong., 2d Sess., 31 (1956).]. 


The two reports accompanying S. 2875, and the Senate 
Report accompanying H.R. 7619, which incorporated S. 


3 Senate Report No. 1787, 84th Cong., 2d Sess., 9, similarly notes 
that “Section 1 of the bill amends the Civil Service Retirement 
Act in its entirety’ and makes “basic changes.” Thus, in view 
of the many and varying changes which the bill made in existing 
law, it is not surprising that Congress found it necessary to in- 
sert Section 403 declaring that, except as otherwise provided, the 
1956 amendments should not apply in the case of employees re- 
tired prior to the effective date of the amendments. It is also to 
be noted, of course, that the inclusion of the above “except” 
phrase in Section 403 demonstrates further that Congress intended 
some of the 1956 amendments to affect the rights of persons 
already retired. 
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2875 and ultimately became the Act of July 31, 1956, de- 
seribed in the same general, unqualified terms the purpose 
of Section 7(d). S. Rep. No. 1787, 84th Cong., 2d Sess. 
(1956)*; H.R. Rep. No. 2854, 84th Cong., 2d Sess. (1956) ; 
S. Rep. No. 2642, 84th Cong., 2d Sess. (1956). 

The history of the legislation thus leaves no doubt as 
to what Congress sought to do in enacting Section 7(d). 
It sought to correct an obvious inequity in the existing 
statute under which the Government was, in some cases, 
forced to continue making disability payments to dis- 
ability retirees who had been restored to their earning 
capacity. The new section achieved the sound result of 
making compensation for loss of earnings because of dis- 
ability entirely dependent on actual loss of such earnings, 
thus permitting a desirable and justifiable reduction in 
the cost of the retirement program to the Government. 
In view of this remedial objective of Section 7(d), we 
believe that it is clear that Congress had every reason 
to make subject to the provision persons like appellant, 


who had already retired, but who would continue to claim 
annual benefits for disability after 1956. This legislative 
intent is, as we have pointed out above, unequivocally 
expressed in the language of the 1956 statute. 


it 


Appellant Did Not Acquire, Upon Retirement, a Vested 
Right, Unalterable by Subsequent Legislation, to 
Receive Disability Retirement Benefits. 


Appellant maintains further that, even if the 1956 stat- 
ute is applicable to her as the Government asserts, the 


4 For example, Senate Report No. 1787 states, in explaining the 
effect of Section 7(d) of the bill (at p. 13): 

Under present law the annuity of a disability annuitant 
who recovers before reaching age 60 is discontinued. The 
bill provides that if the earning capacity of such an annuitant 
is restored to a level fairly comparable to the current rate 
of pay for the position held immediately prior to retirement, 
his annuity shall be discontinued even though he has not 
attained complete recovery from a medical viewpoint. [Em- 
phasis added.] 
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statute is unconstitutional in that it seeks to deprive ap- 
pellant of her “vested right” to receive a disability an- 
nuity as prescribed by the original statute.’ It is true 
that rights arising out of a contract with the United 
States or a State which have vested upon the happening 
of a particular event cannot constitutionally be divested 
by subsequent legislation. Lynch v. United States, 292 
U.S. 571; Pennie v. Reis, 132 U.S. 464. However, under 
equally well settled law, it is plain that the Civil Service 
Retirement Act of 1930, under which appellant claims 
her rights, merely declares a legislative policy in pre- 
seribing retirement benefits and does not thereby grant 
federal employees contractual rights which may not be 
altered by subsequent legislation. Consequently, Section 
7(d) of the 1956 amendment to the statute is valid as 
applied to appellant. 


A. The Supreme Court Decisions. 


Dodge v. Board of Education, 302 U.S. 74, provides firm 
support for our position. That case involved an Illinois 
statute which decreased, even with respect to teachers 
theretofore retired, the annuity payments payable under 
an earlier statute to retired teachers in the Chicago public 
schools. A number of the teachers affected filed a class 
bill, alleging that the original statute constituted an offer 
which each of them had accepted by remaining in service 
until compulsory retirement or by retiring. They thus 
urged that their rights to annuities under the statute were 
contractual rights which had become permanently vested. 
After noting that (302 U.S. at 79) “(t]he presumption is 
that such a law is not intended to create private contrac- 
tual or vested rights but merely declares a policy to be 
pursued until the legislature shall ordain otherwise,” the 
Supreme Court agreed with the view of the Illinois court 
that: 


5 Presumably, appellant is relying on the Due Process Clause 
of the Fifth Amendment. 
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[A]ets indistinguishable from the Miller Law, 
establishing similar benefit systems, [do] not create 
contracts or vested rights and *® * * the State was 
free to alter, amend, and repeal such laws even 
though the effect of its action was to deprive the 
pensioner or annuitant, for the future, of benefits 
then enjoyed. [Jd. at p. 80.] 


The Government’s position is also supported by the 
very recent decision of the Supreme Court in Flemming v. 
Nestor, —— U.S. ——, 28 L.W. 4476 (decided June 20, 
1960). That case involved Section 202(n) of the Social 
Security Act, 68 Stat. 1083, as amended, which provides 
for the termination of the benefits payable to an alien 
when he is deported on certain grounds. The district 
court held the section unconstitutional with respect to an 
alien who had already become entitled to benefits in that 
the provision deprived him of “an accrued property 
right.” 169 F. Supp. 922 (D. D.C.). On direct appeal, 
the Supreme Court reversed, holding that the Social Se- 
curity program, although it finances benefits through pay- 
roll deductions, does not thereby confer on the covered 
employees contractual rights to benefits. The Court em- 
phasized that (28 L.W. 4478) “[t]o engraft upon the 
Social Security system a concept of ‘accrued property 
rights’ would deprive it of the flexibility and boldness in 
adjustment to ever-changing conditions which it demands.” 

The opinion in the Nestor case relied heavily on the 
fact that, under the Social Security Act, “eligibility for 
benefits, and the amount of such benefits, do not in any 
true sense depend on contribution to the program through 
the payment of taxes, but rather on the earnings record 
of the primary beneficiary.” 28 L.W. 4477. Thus, the 
Court concluded, “[i]t is apparent that the noncontractual 
interest of an employee covered by the Act cannot be 
soundly analogized to that of the holder of an annuity, 
whose right to benefits are bottomed on his contractual 
premium payments.” 28 L.W. 4477-78. The same state- 
ments can readily be made with respect to the Civil Serv- 
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ice Retirement Act.* Bligibility for benefits under that 
Act is defined in terms of the age of Federal employees 
and their years of Government service, or, as in this case, 
in terms of the disability of the employee and his years 
of service. 5 U.S.C. 691 (1952 ed.).’ Benefits are com- 
puted in each case on the basis of the earnings record 
of the Federal employee and his years of service, not on 
the basis of the amounts paid in by him during his em- 
ployment. 5 U.S.C. 698 (1952 ed.). 

A striking example of the lack of correlation between 
employee contributions and benefits received is found in 
the statute’s survivor provisions. The Act provides for 
greater benefits in the case of a husband who is survived 
by a widow and children than it does with respect to one 
who is merely survived by a widow, although in both 
cases the employee will have contributed the same amount 
to the retirement fund. 5 U.S.C. 724 (1952 ed.). This, 
we believe, is substantial proof that rights under the 
Retirement Act are not based upon contractual annuity 
principles, and are simply interests accorded by a broad 


social program. Further evidence that benefits are not 


€QOf course, under the Retirement Act, as under the Social 
Security Act, employee deductions alone are not sufficient to 
finance their benefits. Prior to 1956, employees contributed 6 
percent of their compensation, pursuant to the Retirement Act. 
The basis of Government contributions were not specifically set 
out in the Act. In 1954, the Committee on Retirement Policy 
for Federal Personnel reported that “[iJn actual practice recent 
Government appropriations have been recommended by the Board 
of Actuaries on the basis of a ‘normal contribution’ equal to 
2.78 of employee payroll plus a ‘deficiency contribution’ equal to 
2.9 percent of employee payroll.” S. Doc. No. 89, 83d Cong., 2d 
Sess., Part I, p. 99 (1954). Pursuant to the 1956 amendments 
to the Act, the Government and the employee each place an 
amount equal to 6% per cent of the employee’s basic salary in 
the retirement and disability fund. 5 U.S.C. 2254 (1958 ed.). 

It is to be noted that, under the scheme of the Retirement Act, 
an employee can never receive less in benefits than the amount 
of his contributions, plus interest, 5 U.S.C. 719-1, 724, 733 (1952 
ed.). 


7 All references are to the Act as it existed at the time of 
appellant’s retirement. 
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geared to contributions is supplied by the fact that em- 
ployees included in the plan at the time the civil service 
retirement system was established received benefits in 
relation to their total Government service, although, of 
course, they had made no contributions for the years prior 
to the establishment of the plan. 41 Stat. 614, e¢ seq. 
Similarly, it is to be noted that Congress has, through the 
years, increased the benefits payable under the Act by 
changes in the benefit formula. These increases have 
applied to employees currently in service and, indeed, 
have sometimes been made applicable to persons already 
retired. Thus countless benefits have been paid which 
were in no manner related to the contributions of their 
recipients. We respectfully submit that the scheme of the 
Civil Service Retirement Act clearly demonstrates that 
retirement benefits are not “bottomed on contractual pre- 
mium payments”, and that, in view of the Nestor case, 
the Act creates no contractual rights. 


B. The Decisions of the Lower Federal Courts. 


The lower federal courts have consistently reaffirmed 
the principle that general retirement statutes do not con- 
fer unalterable contractual rights on recipients of the 
statutory benefits. 

Of great relevance in the case at bar is the decision of 
the Court of Claims in Steinberg v. United States, 163 
F. Supp. 590 (Ct. Cls.). The plaintiff claimed, inter alia, 
that Public Law 769, 68 Stat. 1142, which directed the dis- 
continuance of his retirement annuity under the Civil 
Service Retirement Act because he had invoked the Fifth 
Amendment before a Federal Grand Jury, deprived him 
of contractual rights acquired under the Retirement Act. 
While the court ultimately held Public Law 769 invalid, 
a majority of the court was in agreement that the Civil 
Service Retirement Act does not create a contractual 
relationship between the Government and its employees, 
and that the plaintiff, therefore, had not acquired a vested 


8 See e.g., 62 Stat. 52, 5 U.S.C. 786(c) (1952 ed.). 
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right to receive his retirement annuity.° 

To the same effect is MacLeod, et al. v. Fernandez, 101 
F, 2d 20 (C.A. 1), certiorari denied, 308 U.S. 561, in which 
a retired employee of Puerto Rico claimed that a law, 
enacted after his retirement, which reduced his retirement 
pay had unconstitutionally deprived him of a vested 
right. The First Circuit held that the plaintiff did not 
have such a vested right, although he had made compul- 
sory contributions to the retirement fund. The court 
stated (101 F. 2d at 23) : 


The general rule is stated in 21 R.C.L, 242 as 
follows: 


“The unquestioned rule is that a pension grant- 
ed by the public authorities is not a contractual 
obligation but a gratuitous allowance, in the con- 
tinuance of which the pensioner has no vested 
right; and that a pension is accordingly termina- 
ble at the will of the grantor, either in whole or 
in part * * * the fact that a pensioner has made 
such compulsory contribution does not give him a 
vested right in the pension.” 

McFarland v. Bieber, 32 App. D.C. 513, involved a 
District fireman who had been retired for disability and 
had received retirement benefits pursuant to statute. 
During his service, amounts had been deducted from the 
fireman’s compensation and placed in the general retire- 
ment fund. A later law required all such disability re- 
tirees to submit to a medical examination to determine 
whether their pensions should be continued. The fireman 
refused to undergo the examination and, when his pension 
was discontinued, brought a suit alleging that the later 
enactment had deprived him of a vested right acquired 
under the earlier statute. This Court upheld the validity 
of the challenged statute on the authority of Pennie v. 
Reis, 132 U.S. 464. It declared: 


® Judge Whitaker, who stated in a separate opinion his belief 
that the Retirement Act and similar statutes do create vested 
rights, conceded that (163 F. Supp. at 595) “[i]t must be ad- 
mitted that the decisions of the Federal courts are in the other 
direction.” 
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The contingency at the case at bar which gave ap- 
pellee a property right in the fund in question was 
one continuing by the grace of Congress, subject to 
be discontinued or terminated at any time by Con- 
gress ° * * No pensioner acquires any vested right 
in future pension payments or instalments insured 
by law, which Congress may not take away absolutely, 
or by a provision that such payments shall be made 
only upon the pensioner’s complying with certain 
specified requirements, as, in the present case, sub- 
jecting himself to a medical examination * * * The 
liability of the government to appellee was measured 
by the amount it owed him under existing law at the 
time Congress, by subsequent law, provided that fur- 
ther payments should cease upon his failure to comply 
with its provisions. Any amount due appellee at the 
time of the happening of the event (the making of 
the order discontinuing his pension), had vested, and 
could not be withheld * * * Here, all that had become 
vested was the amount of the pension due and pay- 
able on the date of its discontinuance by the order 
of the commissioners. [32 App. D.C. at 520-521] 


Similarly, we submit, all that had become vested in appel- 
lant’s case were those payments due her before the date 
when, pursuant to the amended statute, she became no 
longer entitled to disability benefits. 

Following this Court’s decisions in McFarland v. Bieber, 
supra, Griffith v. Rudolph, 54 App. D.C. 350, and Dough- 
erty v. United States, 45 F. 2d 926 (C.A.D.C.), 60 App. 
D.C. 8, it has been noted at 52 A.L.R. 2d 452° that “[t]he 
District of Columbia courts have taken the view that a 
public employee obtains no rights under a pension statute 
so as to bar legislation modifying or repealing the stat- 
ute, and that this is true even where the statute compels 
employee contributions to the pension plan.” See also 


10 52 A.L.R. 2d 440, 443, also states that: 


The decisions of the federal courts, both in cases involving 
state statutes providing for pensions for public employees, 
and in cases involving similar federal and territorial enact- 
ments, support the general rule that a pension granted by a 
public authority is not a contractual obligation * * * 
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Rafferty v. United States, 210 F. 2d 934, 936-937 (C.A. 3) ; 
Anderson v. United States, 205 F. 2d 326, 328 (C.A. 9); 
Gibney v. United States, 146 F. Supp. 135, 140 (S.D. Cal.) ; 
Olney v. United States, 105 F. Supp. 1005 (Ct. Cls.), certi- 
orari denied, 344 U.S. 898, concurring opinion of Madden, 
J. For a relevant state decision, see ¢.g., McCarthy v. 
State Board of Retirement, 331 Mass. 46, 116 N.E. 2d 
852. 

It is thus firmly established that statutes like the Civil 
Service Retirement Act of 1930 do not grant vested con- 
tractual rights to retired employees, but merely declare 
a policy which, like other legislative policies,” is subject 
to revision by future legislatures. Of course, Congress 
may not “exercise its power to modify the statutory 
scheme free of all constitutional restraint.” Flemming v. 
Nestor, —— U.S. —, 28 L.W. 4476, 4478 (decided June 
20, 1960). But, in the case at bar, there can be no doubt 
that Congress’ formulation of the 1956 amendment, pre- 
eluding the continuation of disability payments to per- 
sons who have recovered their earning capacity, does not 
constitute a “patently arbitrary classification, utterly 
lacking in rational justification.” Ibid. 

Section 7 of the 1956 amendment to the Civil Service 
Retirement Act expresses a legislative policy applicable 
prospectively to all employees within a general classifica- 
tion. This law became effective October 1, 1956, and ap- 
pellant’s disability retirement annuity was not discon- 
tinued until February 28, 1959.2 The discontinuance of 


11Jt is an oft-stated tenet that individuals do not acquire a 
vested interest in general rules of law entitling them to insist 
that they remain unchanged for their benefit. New York Central 
RR. Co. v. White, 248 U.S. 188, 198; Flanigan v. Sierra County, 
196 U.S. 553, 560; Chicago & Alton R.R. v. Tranbarger, 288 U.S. 
67, 76; N.L.R.B. v. Budd Mfg. Co., 169 F. 2d 571 (C.A. 6). 


12 Section 7(d) of the statute provides that a disability annuity 
shall be discontinued one year from the date of the determination 
of the annuitant’s restoration to earning capacity. Appellant’s 
brief urges that the Commission failed to comply with the one 
year requirement in that the Commission made its determination 
on March 31, 1958 and discontinued appellant’s annuity on Feb- 
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the annuity was based on facts furnished by appellant 
to the effect that her income for each of two successive 
years (1956-1957) was in excess of 80 percent of the cur- 
rent rate of compensation for the position she held at 
retirement. We submit that Section 7 of the 1956 Act is 
clearly valid and that appellant was accorded all of her 
rights thereunder. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that 
the judgment of the court below should be affirmed. 


GEORGE COCHRAN DOUB, 
Assistant Attorney General. 


OLIVER GASCH, 
United States Attorney. 


ALAN S. ROSENTHAL, 
MarK R. JOELSON, 
Attorneys. 


ruary 28, 1959. This issue was not raised by appellant before 
the Commission or in the District Court, and appears for the first 
time in her brief in this Court. 

In any event, it shauld be noted that the termination of ap- 
pellant’s annuity was properly determined by the Commission in 
accordance with 5 C.F.R. 29:6(f) which provides that an 
“[{aJ}nnuity shall be discantinued at the end of the month pre- 
ceding expiration of one year after a determination * * *” 
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